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EU wants to lead the way with its climate EU wants to lead the way with its climate 
package: ETS, nonpackage: ETS, non--ETS, ETS, renewablesrenewables. Goal of . Goal of 
French EUFrench EU--presidency is political agreement by presidency is political agreement by 
December.December.
However, question of However, question of ‘‘carbon leakagecarbon leakage’’ if not all if not all 
major emitters are involved in international major emitters are involved in international 
agreement.agreement.
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Early on, French Early on, French govtgovt driver of discussion on driver of discussion on 
‘‘carbon leakagecarbon leakage’’. Calls for . Calls for ‘‘tax on imports from tax on imports from 
countries not applying Kyotocountries not applying Kyoto’’ ((VillepinVillepin, Chirac), Chirac)
Now, European industry and more Member Now, European industry and more Member 
States have followed. Commission ETS proposal States have followed. Commission ETS proposal 
(January 2008): give free allowances or include (January 2008): give free allowances or include 
importers in ETS.importers in ETS.
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Arguments heard in Paris for inclusion of Arguments heard in Paris for inclusion of 
importers in ETS:importers in ETS:
prevent carbon leakage which would undermine prevent carbon leakage which would undermine 
climate goalsclimate goals
Reassure European energyReassure European energy--intensive industryintensive industry
Provide incentive for nonProvide incentive for non--EU states to join EU states to join 
international agreementinternational agreement
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Unilateral action raises various questions:Unilateral action raises various questions:
Environmental: will it reduce overall global  emissions? Environmental: will it reduce overall global  emissions? 
Or have unintended perverse effects?Or have unintended perverse effects?
Economic: will the costs outweigh the benefits? Is it the Economic: will the costs outweigh the benefits? Is it the 
first best option under the circumstances?first best option under the circumstances?
Legal: Legal: willwill itit bebe compatible compatible withwith WTO and WTO and otherother
commitmentscommitments??
Political: prospect of such action an incentive for others Political: prospect of such action an incentive for others 
to join? Lead to to join? Lead to ‘‘retaliatoryretaliatory’’ measures? Strain on WTO measures? Strain on WTO 
system?system?



EU Unilateral Action?EU Unilateral Action?

Legal questions: WTOLegal questions: WTO--compatibility my focus compatibility my focus 
today, but not to say legal aspects are more today, but not to say legal aspects are more 
important than environmental, economic, important than environmental, economic, 
political! political! 

In order to discuss WTOIn order to discuss WTO--compatibility, need to compatibility, need to 
look in some detail at what actually is proposed.look in some detail at what actually is proposed.
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EU EU CommissionCommission’’ss JanuaryJanuary 2008 2008 proposedproposed newnew ETS ETS 
directivedirective refersrefers to carbon to carbon leakageleakage::

EnergyEnergy--intensiveintensive industries industries exposedexposed to significant risk of carbon to significant risk of carbon 
leakageleakage couldcould receivereceive up to 100% of up to 100% of allowancesallowances free of charge free of charge oror
anan effectiveeffective carbon carbon equalisationequalisation system system couldcould bebe introducedintroduced [[……]. ]. 
SuchSuch a system a system couldcould applyapply requirementsrequirements to to importersimporters thatthat wouldwould
bebe nono lessless favourablefavourable thanthan thosethose applicableapplicable to to installationsinstallations withinwithin
the EU, the EU, forfor exampleexample byby requiringrequiring the the surrendersurrender of of allowancesallowances..
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CommissionCommission envisagedenvisaged followingfollowing timetabletimetable::
MidMid--2010 2010 determinedetermine sectors sectors exposedexposed to a to a 
significant risk of carbon significant risk of carbon leakageleakage
MidMid--2011 2011 analyticalanalytical report and report and appropriateappropriate
proposalsproposals, , whichwhich maymay includeinclude

adjustingadjusting the the proportionproportion of of allowancesallowances receivedreceived free free 
of charge of charge byby thosethose sectorssectors
inclusioninclusion in the in the CommunityCommunity schemescheme of of importersimporters of of 
productsproducts producedproduced byby thosethose sectorssectors
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EuropeanEuropean CouncilCouncil MarchMarch 2008:2008:
the risk of carbon the risk of carbon leakageleakage [[……] ] needsneeds to to bebe analysedanalysed and and 

addressedaddressed urgentlyurgently in the in the newnew ETS ETS DirectiveDirective, , soso thatthat ifif
international international negotiationsnegotiations failfail appropriateappropriate measuresmeasures cancan
bebe takentaken
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EarlierEarlier draftdraft CommissionCommission ETS ETS proposalproposal includedincluded
FAIR: FAIR: ‘‘FutureFuture AllowanceAllowance Import Import RequirementRequirement’’..
FAIR FAIR wouldwould applyapply to to goodsgoods posingposing significant significant 
risk of carbon risk of carbon leakageleakage, to , to bebe determineddetermined byby EUEU
ImportersImporters of of goodsgoods coveredcovered to to surrendersurrender
allowancesallowances equivalent to average level of equivalent to average level of 
emissionsemissions fromfrom productionproduction of of thosethose goodsgoods in in 
EUEU
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FAIR FAIR wouldwould notnot applyapply to to countriescountries ((oror
administrativeadministrative entitiesentities) ) takingtaking binding and binding and 
verifiableverifiable actionaction to to reducereduce emissionsemissions comparablecomparable
to the to the actionaction taken taken byby the EU [to the EU [to bebe determineddetermined
byby EU]. Subject to EU]. Subject to commoncommon butbut differentiateddifferentiated
responsibityresponsibity..
CountriesCountries thatthat ratifyratify postpost--KyotoKyoto agreementagreement oror
are are linkedlinked to ETS to ETS maymay bebe determineddetermined [[byby the EU] the EU] 
to to bebe takingtaking comparablecomparable actionaction..
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From perspective of WTO law, FAIR would From perspective of WTO law, FAIR would 
breach MFN (Art I GATT) and possibly also breach MFN (Art I GATT) and possibly also 
National Treatment (Art III GATT). France National Treatment (Art III GATT). France 
thinks Art XI or II.thinks Art XI or II.
FAIR would need to be justified under Article FAIR would need to be justified under Article 
XX GATT: XX GATT: 

Environmental objective (paragraph g or b), Environmental objective (paragraph g or b), 
causal link, causal link, 
territorial nexus?territorial nexus?
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Ad causal link: seems relatively easy test sinceAd causal link: seems relatively easy test since BrazilBrazil--Tyres. Tyres. 
Quantifiable contribution to the objective was not needed there,Quantifiable contribution to the objective was not needed there,
measure assessed as part of larger package, and AB remarked:measure assessed as part of larger package, and AB remarked:
the results obtained from certain actionsthe results obtained from certain actions——for instance, measures adopted in for instance, measures adopted in 
order to attenuate global warming and climate change, order to attenuate global warming and climate change, ——can only be can only be 
evaluated with the benefit of timeevaluated with the benefit of time (AB in (AB in BrazilBrazil--TyresTyres, para 151, para 151))

Most problematic aspect (Article XX Chapeau): importersMost problematic aspect (Article XX Chapeau): importers’’
obligation depends on EU emissions, not own emissions (obligation depends on EU emissions, not own emissions (cfcf USUS--
GasolineGasoline: baseline requirement v individual requirement) and : baseline requirement v individual requirement) and 
importers cannot prove they emit less (importers cannot prove they emit less (cfcf USUS--ShrimpShrimp: rigid and : rigid and 
unbending standard)unbending standard)
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France recently issued internal paper elaborating France recently issued internal paper elaborating 
on FAIR. First of all, on FAIR. First of all, France wishes France wishes earlierearlier
decisiondecision--makingmaking::
Late 2008 criteria Late 2008 criteria forfor leakageleakage--sensitivesensitive sectorssectors
MidMid--2009 2009 identificationidentification of sectors of sectors concernedconcerned
MidMid--2010 2010 onon basis of basis of CopenhagenCopenhagen outcomeoutcome: : 
decisiondecision onon measuresmeasures forfor sectors sectors concernedconcerned: : 
free free allowancesallowances, , importersimporters’’ obligationobligation, , oror
combinationcombination
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Further, France proposes that importersFurther, France proposes that importers
Either surrender allowances up to amount of Either surrender allowances up to amount of 
allowances corresponding to % of emissions for allowances corresponding to % of emissions for 
which EU industry has to buy them,which EU industry has to buy them,
Or surrender allowances equal to (average EU Or surrender allowances equal to (average EU 
emissions per emissions per tonnetonne x x tonnestonnes imported) minus imported) minus 
average quantity of allowances granted free to average quantity of allowances granted free to 
EU producers of the goods concernedEU producers of the goods concerned
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ThusThus, the , the FrenchFrench proposalproposal buildsbuilds uponupon FAIR, FAIR, butbut
enablesenables importersimporters to show to show theirtheir emissionsemissions are are 
lowerlower thanthan EUEU--averageaverage and and bebe treatedtreated
accordinglyaccordingly..

ArguablyArguably, , suchsuch measuremeasure mightmight ‘‘survivesurvive’’ National National 
TreatmentTreatment charges (charges (AsbestosAsbestos--groupgroup approachapproach). ). 
ButBut notnot MFN charges. MFN charges. 
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In In bothboth cases, France proposes cases, France proposes thatthat iif importer can show f importer can show 
it emits less CO2 than EU average, he needs to it emits less CO2 than EU average, he needs to 
surrender less allowances correspondinglysurrender less allowances correspondingly. . WouldWould
thisthis approachapproach solvesolve the the ArticleArticle XX XX ChapeauChapeau--problemproblem
withwith FAIR? FAIR? ItIt mightmight, , onon twotwo conditionsconditions::

1.1. No No unreasonableunreasonable administrativeadministrative burdensburdens onon importersimporters
2.2. DiscriminationDiscrimination betweenbetween countriescountries wherewhere samesame conditionsconditions

prevailprevail must must bebe rationallyrationally connectedconnected to the to the objectiveobjective underunder
(b) (b) oror (g)(g)



EU Unilateral Action?EU Unilateral Action?

HoweverHowever, a , a questionquestion arisesarises: EU : EU wouldwould draw up list of draw up list of 
countriescountries to to whichwhich suchsuch a a measuremeasure wouldwould applyapply as as theythey
wouldwould notnot have taken up have taken up comparablecomparable commitmentscommitments
((developeddeveloped countriescountries) ) oror ‘‘newnew, , appropriateappropriate, , measurablemeasurable, , 
communicablecommunicable and and verifiableverifiable’’ actionaction ((emergingemerging
countriescountries).).

ThatThat unilateralunilateral assessmentassessment and and drawingdrawing up of country list up of country list 
byby EU EU willwill raiseraise issues in issues in termsterms of of ChapeauChapeau ArticleArticle XX XX 
((discriminationdiscrimination betweenbetween countriescountries wherewhere samesame
conditionsconditions prevailprevail?).?).
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Even Even ifif suchsuch a a measuremeasure werewere to to bebe WTOWTO--
compatiblecompatible legallylegally speakingspeaking, the , the economiceconomic, , 
environmentalenvironmental, and , and politicalpolitical questionsquestions remainremain: Is : Is 
itit reallyreally anan incentiveincentive? Will ? Will itit help help curbcurb
emissionsemissions? ? 

MoreoverMoreover, , willwill suchsuch a matter a matter notnot bebe tootoo heavy heavy forfor
WTO WTO disputedispute settlementsettlement to to handlehandle? ? WithWith
dangersdangers forfor WTO as WTO as organisationorganisation and and 
aggravatingaggravating NorthNorth--SouthSouth clash?clash?
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