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HONG KONG DECLARATION

[We] recall our commitment at Doha . . . note that there is
broad agreement that the Group should strengthen
disciplines on subsidies in the fisheries sector includingdisciplines on subsidies in the fisheries sector, including
through the prohibition of certain forms of fisheries
subsidies that contribute to overcapacity and over‐fishing,
and call on Participants promptly to . . . establish the
nature and extent of those disciplines, including
transparency and enforceability. Appropriate and
effective special and differential treatment foreffective special and differential treatment for
developing and least‐developed Members should be an
integral part of the fisheries subsidies negotiations, taking
into account the importance of this sector to
development priorities, poverty reduction, and livelihood
and food security concerns;

The Context



Ministers Stand Together for Healthy Fisheries at the WTO: At the critical 
Hong Kong WTO ministerial meeting (December 2005), ministers from seven countries gathered to call 
for new WTO rules on subsidies that drive overfishing. Pictured are (from left) José Fritsch, (Brazil), 
Marian Fischer Böll (EC), Monique Barbut (UNEP), Jim Leape (WWF), Jim Sutton (NZ), Robert 
Portman (US), and Domingo Panganiban (Philippines). Also participating in the event (but not 
pictured) were Ignacio Walker (Chile) and Mamadou Diop (Senegal).
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S&DTS&DT:
Scope + ConditionsScope + Conditions



Prohibitions
S&DT

(subject to Art IV & Art V) (subject to Art IV)(subject to Art. IV & Art. V) (subject to Art. IV)

Vessels: acquisition, construction, repair 
or modification (I.1(a))

Not prohibited 
. .  . for decked 

Not prohibited . . . for 
vessels > 10m . . . 
fishing w/i own EEZ, 
and subject to stock‐
specific scientific 

Completevessels ≤ 10m  
or undecked 
vessels of any 
length

(III.2(b)(2))

assessment subject to 
FAO peer review

(III.2(b)(3)

Complete 
exemption for 
artisanal 
fishing 
(defined as 
inshore, non‐

h i d

Operating costs (I.1(c))

Landing, handling, near‐port processing   
(I.1(c))

mechanized, 
owner 
operated, for 
subsistence or 
small profit 
trade.  

Complete 
exemption 
for LDCs

Covering operating losses           (I.1(c))

Transfer of vessels to third countries 
(I.1(b))

Hortatory 
language 
recommends 
certain 
“fisheries 
management 

(III.1)
Port infrastructure “exclusively or 
predominantly” for marine fishing  (I.1(d))

Not prohibited

(III.2(b)(1))Income support for persons engaged in 
marine fishing  (I.1(e))

measures”.

(III.2(a))
Price supports      (I.1(f))

Transfer of foreign access rights  (I.1(g))

Allowed where access is to a 
developing country EEZ, subject to 
transparency and management 
conditions              (III.3)

IUU fishing (I.1(h))

Any subsidy affecting fishing on 
“unequivocally overfished” stocks  (I.2)

NOTE:  This table is for teaching purposes only.  It should not be considered a definitive interpretation of the Chair’s text.



Prohibitions
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Prohibitions
S&DT

(subject to Art IV & Art V) (subject to Art IV)

= purpose limit = recipient limit = geographic limit

(subject to Art. IV & Art. V) (subject to Art. IV)

Vessels: acquisition, construction, repair 
or modification (I.1(a))

Not prohibited 
. .  . for decked 

Not prohibited . . . for 
vessels > 10m . . . 
fishing w/i own EEZ, 
and subject to stock‐
specific scientific 

Completevessels ≤ 10m  
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vessels of any 
length
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FAO peer review
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Complete 
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fishing 
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h i d

Operating costs (I.1(c))
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mechanized, 
owner 
operated, for 
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small profit 
trade.  

Complete 
exemption 
for LDCs

Covering operating losses           (I.1(c))

Transfer of vessels to third countries 
(I.1(b))

Hortatory 
language 
recommends 
certain 
“fisheries 
management 

(III.1)
Port infrastructure “exclusively or 
predominantly” for marine fishing  (I.1(d))

Not prohibited

(III.2(b)(1))Income support for persons engaged in 
marine fishing  (I.1(e))

measures”.

(III.2(a))
Price supports      (I.1(f))

Transfer of foreign access rights  (I.1(g))

Allowed where access is to a 
developing country EEZ, subject to 
transparency and management 
conditions              (III.3)

IUU fishing (I.1(h))

Any subsidy affecting fishing on 
“unequivocally overfished” stocks  (I.2)

NOTE:  This table is for teaching purposes only.  It should not be considered a definitive interpretation of the Chair’s text.



Scope of S&DT:  Some Qs re. Chair’s Draft
• Subsidy coverage:

. . . limited S&DT for operating costs . . . even less for processing?

Does size of vessel matter?. . . Does size of vessel matter?

• Application beyond EEZs:

. . . only for vessels <10m (or LDCs) . . . But if expanded, how to deal with 
need for international management?

• Artisanal fisheres:

b l i i bl h f “i h h i d. . . Is best solution to give near carte blanche  for “inshore, non‐mechanized, 
owner operated, for subsistence or small profit trade”?

• Access‐related subsidies:Access related subsidies:

. . . the compromise seems have been embraced . . .?





Prohibitions
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recommends 
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“fisheries 
management 
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Port infrastructure “exclusively or 
predominantly” for marine fishing  (I.1(d))

Not prohibited

(III.2(b)(1))Income support for persons engaged in 
marine fishing  (I.1(e))

measures”.

(III.2(a))
Price supports      (I.1(f))

Transfer of foreign access rights  (I.1(g))
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developing country EEZ, subject to 
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conditions              (III.3)
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Any subsidy affecting fishing on 
“unequivocally overfished” stocks  (I.2)

NOTE:  This table is for teaching purposes only.  It should not be considered a definitive interpretation of the Chair’s text.



BEYOND ARTICLE V

Other “management conditions” language in the chair’s text is g g g
largely redundant with Art. V . . .

. . . with a few possible exceptions, such as capacity p p , p y
assessment requirement for disaster relief subsidies



N t C d b A t V S t i bilit C it i ?

SCOPE OF ARTICLE V

Not Covered by Art. V Sustainability Criteria?

Subsidies granted by LDCs
(Art. III.1)

No sustainability conditionality 

S&DT for [artisanal] fishing

(Art. III.2(a))

Hortatory encouragement to adopt Art. V 
measures, “adapted as necessary”

Transfer of access rights to DC EEZs  No direct conditionality on fishery . . . but access 

(Art. III.3) agreement must have “requirements and support” 
for certain elements of a management regime.

Natural disaster relief Fleets cannot be restored beyond “a sustainable 
l l f fi hi it ” t bli h d b “ i(chapeau to Art. I.1)  level of fishing capacity” established by a “science‐
based assessment“.

Covered by Art. V + other 
l Additional Termslanguage Additional Terms

S&D for vessels > 10 m (in EEZ)
(Art. III.2(b)(3))

[Additional terms appear redundant with Art. V]

D i i i /C it R d i R i t t it i dDecommissioning/Capacity Reducing      

(Art. II(d))

Requirements to ensure capacity is removed

(+ other terms apparently redundant with Art. V)



Sustainability Criteria in Chair’s TextSustainability Criteria in Chair s Text 
can mostly be simplified to:

• Article I.2 (no subsidies to “unequivocally overfished” stocks)

• Article IV    (actionability in case of harm to stocks)

• Article V     (management criteria on most permitted subsidies)



Article V



Art. V – Basic RequirementsArt. V  Basic Requirements
• operate a fisheries management system 

– w/i Member’s jurisdictionw/i Member s jurisdiction 
– designed to prevent overfishing 
– based on int’l best practices

• adopt and implement pertinent legislation and 
enforcement mechanisms

• prior notification of management system to FAO for peer 
review  

• notification of legislation and [enforcement] mechanisms 
to WTO



Art V Management ConditionsArt V Management Conditions
Elements of management system   (mandatory or illustrative?)
• science‐based stock assessment
• capacity and effort management measures (incl. licenses or fees)  
• vessel registries 
• fishing rights or exclusive quotas + “related enforcement mechanisms”• fishing rights or exclusive quotas . . . + “related enforcement mechanisms”  
• species‐specific quotas, seasons and other stock management measures 
• vessel monitoring (could include electronic tracking + observers)  
• data on effort catch and discards (sufficient “to allow sound analysis”)data on effort, catch and discards (sufficient  to allow sound analysis ) 
• “research and other measures” related to conservation & stock 

maintenance/replenishment  

level of burden unclear . . . WWF calls for “reducing 
ambiguity without reducing ambition”





Minimum Minimum
Best Practices

Minimum 
Recommended 

Conditions

Minimum 
International 

Requirements

Stock Health
(biological)

Fleet Capacity

WTO
p y

(industrial)

Fisheries 
Management
(regulatory)



Elements of ManagementElements of Management

1. Assessment of stocks and fleets

2. Regulatory control of fishing and capacity

3 S ill d f f li i3. Surveillance and enforcement of limits

Way forward?

• articulate basic elements clearly
• reasonable flexibility in implementation
• greatest flexibility for subsistence fishers



Technical Assistance 
(“aid for trade”?)

• Chair’s Draft:  WTO members “shall establish mechanisms for, and 
f ilit t th i i f t h i l i t “ f li ithfacilitate, the provision of technical assistance“ for compliance with 
management conditions

• ACP/SVE groups propose modifications (paper tabled 16 May 2008):• ACP/SVE groups propose modifications (paper tabled 16 May 2008):
– Strengthens rhetoric, calling for “effective & operational structure” 

for aid
– quasi‐conditionality on the conditionality: compliance with q y y p

management requirements “may depend on effective and timely 
assistance” . . . which “shall be provided”

– WTO review (SCM Subcommittee) 

The Big Q:  Can aid requirements be given teeth?



Conditions on S&DT:  
The Basic Q:The Basic Q:

What will “no blank cheque” really mean?



Conditions on S&DT:  
Some other Qs:Some other Qs:

• Key elements of “management” criteria?
– Administrative infrastructure (licensing & registries)?

• How will stock status and fleet size fit in?

• Criteria for international fisheries?





N I tit ti lNew Institutional 
M h i ?Mechanisms?

(“peer review”?)( peer review ?)



Institutional Mechanisms
Art. III.2(b)(3) – [S&DT for vessels >10m inside own EEZ]
“ . . . stocks have been subject to prior scientific status assessment conducted in 
accordance with relevant international standards aimed at ensuring that theaccordance with relevant international standards, aimed at ensuring that the 
resulting capacity does not exceed a sustainable level;  and (iii) that assessment 
has been subject to peer review in the relevant body of the United Nations Food 
and Agriculture Organization ("FAO") [or in another recognized and competent 
international organization].  

Art V 1 – [General fisheries management requirement]Art. V.1 – [General fisheries management requirement]
“. . . Information as to the nature and operation of these [management] systems, 
including the results of the stock assessments performed, shall be notified to the 
relevant body of the FAO, where it shall be subject to peer review prior to therelevant body of the FAO, where it shall be subject to peer review prior to the 
granting of the subsidy.86

86 ‐If the Member in question is not a member of the FAO, the notification 
for peer review shall be to another relevant international organization.  The 
specific information to be notified shall be determined by the relevant 
body of the FAO or such other organization.  “



Institutional Mechanisms

Should WTO really “go it alone” on fish?Should WTO really  go it alone  on fish?

A range of options:A range of options:
1. Just use experts;

2. A standing body wholly under the auspices of the WTO;

3. A soft or hard obligation to consult with relevant IGOs;

4. MoU’s with relevant IGOs;

5 A standing body in cooperation with relevant IGOs (cf FAO‐CITES)5. A standing body in cooperation with relevant IGOs (cf. FAO CITES)

+ “rules of deference”?? cf.  CITES‐FAO

. . . initiate process towards a 
WTO‐FAO MoU?





N tifi ti &Notifications & 
S illSurveillance



Notifications & Surveillance
Art. V.1 – [General fisheries management requirement]
References to fisheries management legislation to be notified per ASCM Art. IV.1

Art. VI.1 – [Notifications and Surveillance]
Requires advance notification of exceptions and S&DT…

. . . Including “sufficiently precise information to enable other Members to 
evaluate whether or not the conditions and criteria” have been met. 

. . . + publication of access agreements (including price paid)

Art. VIII.2 – [Dispute Settlement]
Subsidies not notified as required shall be presumed prohibited, subject to 
contrary proof.



Notifications & Review

Some QsSome Qs

• How sharp should the teeth be?

• Fisheries specific info?

• Relationship to peer review?p p
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